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CONSIDERATION, VARIATION OF TERMS 
AND PROMISSORY ESTOPPEL  

 
NEW CONTRACT OR VARIATION 

STEP 1: 
Is there a new contract being formed or is there an issue with a variation of an 
existing contract?  

Briefly establish the following to show that, but for any issue with consideration, there is a contract. 

Remember that a variation contract is itself a new contract and so any variation must also meet all of 

the usual requirements of a contract. 

1) Agreement:  

Have both parties agreed to the same offer? Identify the offer and acceptance. 

2) Intention to Create Legal Relations (“ICLR”): 

Did the parties intend that the contract would be legally binding? 

3) Consideration (see below) 

 

STEP 2: Define consideration. Note what the consideration in the scenario is. 

DEFINITION OF CONSIDERATION 

“ An act or forbearance of one party, or the promise thereof, is the price 
for which the promise of the other is bought (Dunlop Pneumatic Tyre 
v Selfridge). 

” 
There are two kinds of consideration: 

1) Executory – the parties agree future performance after the contract has been made. 

2) Executive – where performance has already taken place at the time of the contract (Carlill v 

Carbolic Smoke Ball Company). 

Both the promisor and promisee must provide consideration. 

• Have both parties provided consideration? 

What is the potential consideration?  

Is there any issue with consideration?  

• If there is a variation, has each side given consideration for the variation? What is it?  

• In respect of each example of consideration, establish who the promisor is, and who the 

promisee is. (Remember that the promisee receives the variation promise. The promisor 

makes that promise. Be clear about these terms in your essays and assessments.)  

For example: “C wants to claim the £x bonus promised to him by D, but the issue is whether C 

provided consideration for this variation.” (Blue v Ashley). 
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WHY M IGHT TH ERE BE NO GOOD CONSIDERATION? 

STEP 3: 
Decide what the issue is. There are a few potential issues – identify them and then 
select the correct steps below: 

The potential issues with consideration – which one is relevant for each issue? 

1) The consideration is not good consideration because it does not meet one or more of the 

criteria in Step 4 (because of past consideration or an existing contractual obligation) (→ see Step 

4 below); or 

2) The variation is a promise to pay more (→ see Step 5 below); or 

3) The variation is a promise to accept less (→ see Step 5 below). 

RULES OF CONS IDERATION 

STEP 4: 
Go through the rules of consideration – has each party provided good 
consideration? 

CONSIDERATION M UST NOT BE PAST  

1) Consideration must not be past. 

Where one party has already engaged in an activity, a later promise by another party to perform an 

action in return is not good consideration. The later action would amount to past consideration. In 

Eastwood v Kenyon, Eastwood had supported his ward through childhood – later on, her husband, 

Kenyon, promised to repay him for having looked after his now-wife, but as Eastwood’s consideration 

had been rendered in the past, Kenyon’s promise was not enforceable. 

EXCEPTION: in Pao On v Lau Yiu Long claimant purchasers agreed not to sell shares for 12 months. By 

a later agreement the defendants agreed to indemnify the claimants against any fall in value of the 

shares over that period. Although the consideration was past in relation to the indemnity, the court 

found it was good consideration, and set out the following considerations for past consideration to be 

good consideration: 

1: 
Was it at the request of the promisor? i.e. did the promise-maker (promisor) ask for the 
promisee to take the action? (Lampleigh v Braithwaite). 

2: 
Was payment understood to be due? i.e. did both parties assume that payment would 
be made for the variation? This is more likely in a commercial context (Re Casey’s 
Patents) than in a domestic one (Re McArdle). 

3: 
If the payment had been made in advance, would it have been legally enforceable? i.e. 
there are no other consideration, acceptance or ICLR issues. 

CONSIDERATION M UST M OVE FROM THE PROM ISEE TO TH E PROM ISOR  

2) Consideration must move from the promisee to the promisor: 

In return for receiving the promise-maker’s promise, the promisee must have given consideration. 

Both parties must provide consideration. A claimant can only claim on a contract if consideration has 

been provided (Tweddle v Atkinson). 

EXCEPTION: s. 1 Contract (Rights of Third Parties) Act 1999 – 3rd parties (people who are neither 

promisor nor promisee to the contract) can now enforce a contract between others which benefits 

that 3rd party, even though the 3rd party has not provided any consideration. 
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CONSIDERATION M UST BE SUFFICIE NT, BUT NEED NOT BE ADEQUATE  

3) Consideration must be sufficient, but need not be adequate: 

Consideration must have some value in the eyes of the law (i.e. be sufficient), even if it is inadequate 

(i.e. far less than the promise is worth).  Caselaw examples of sufficiency: 

• Chappell & Co v Nestle – Nestle was selling records at a discounted price to people who sent 

in three chocolate wrappers (which Nestle then threw away). The record’s copyright holders 

contended that their percentage of royalties should be greater. Held: the wrappers were 

consideration for the records; they represented Nestle’s increased sales of chocolate. 

• White v Bluett – giving up a legal right is sufficient but promising not to enforce a right that 

you do not have is insufficient. A son promising not to complain about his father’s 

testamentary disposal of property was not sufficient consideration. The father had the 

absolute right to dispose of his estate as he wished. 

• Hamer v Sidway – there is a legal right to drink and smoke; promising to give up alcohol and 

tobacco could amount to sufficient consideration. 

• Thomas v Tomas – in this US case a dying man intended a gratuitous gift of his house to his 

wife. He asked his trustee to convey it to her on payment of a £1 annual rent and on condition 

she keep it in good repair. This was held to be sufficient consideration. 
PERFORMANCE OF AN E XISTING OBLIGATION IS NOT GOOD CONS IDERATION  

4) Performance of an existing obligation, as between the same parties, is not good consideration 

(an existing obligation already binds and cannot be good consideration). 

(see STEP 5: Promises to Pay More for an existing obligation). 
PART PAYME NT OF A DEBT IS NOT GOOD CONSIDERATION  

5) Part payment of a debt is not good consideration (Foakes v Beer; Re Selectmove) 
 

(see STEP 5: Promises to Accept Less). 

 

STEP 5: 
Is this a promise to pay more, or a promise to accept less? Do not mix up these 
routes. 

PROMISES TO PAY MORE (UPWARDS VARIATIONS) 

Performance of an existing obligation is not good consideration (an existing obligation is something 

that you are already obliged to do and cannot be good consideration) –in order to be good 

consideration something extra must be offered above one’s existing obligations. 

Public duties- carrying out a public duty will not amount to consideration. 

• Collins v Godefroy – a witness who had been subpoenaed could not enforce a promise to be paid 

to appear in court as the witness was already legally obliged to attend. 

Exceptions: 

• Harris v Sheffield Utd – the policing bill for a football match had to be paid by the club that 

requested it as it went beyond ordinary policing duties. 

• England v Davidson – a police officer had provided valid consideration for a reward when he 

gave information to a householder about a break in. His duty was to prevent crime and the 

provision of information went beyond the duty. 
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Duties owed to third parties: 

• New Zealand Shipping Co Ltd v Satterthwaite Ltd (The Eurymedon): – promising to do something 

that you are already obliged to do under a contract with a third party is good consideration with 

the new party. The new party acquires a direct right to sue you if you fail to fulfil the promise. 

(Approved and extended in Pao On – see above). 

Contractual duties: 

GENERAL RULE: performance of an existing contractual obligation is not good consideration. 

Stilk v Myrick – on a voyage some sailors deserted, the remainder were offered extra money to 

crew the ship home with fewer hands. When the bonus payment was refused, the sailors could 

not enforce, because they had been employed to cover “all reasonable endeavours” – always 

compare Stilk v Myrick with Hartley v Ponsonby (see immediately below): 

EXCEPTION 1: going above and beyond your existing obligations is good consideration. 

Hartley v Ponsonby – additional payments offered to sailors following desertions were payable. 

So many had deserted that the work for those remaining became much more onerous. Consider: 

have the claimant’s actions gone above and beyond what they were contracted to do? If so, 

that can be good consideration. Remember that in addition all the criteria for good consideration 

must also be met (→ see Step 4). 

EXCEPTION 2: if the claimant is not going above and beyond, consider the exception set out by 

Glidewell LJ in Williams v Roffey Bros.  

WILLIAMS v ROFFEY BROS  

Go through all of the following criteria: 

1: Where A already has a contract with B to supply goods or services; and 

2: 
B has reason to doubt that A will complete (A cannot approach B and say this though, 
as it would be duress – see point 5 below); and 

3: B approaches A and promises to pay A extra to complete on time; and 

4: 

B obtains a “practical benefit” or “obviates a disbenefit”  

NOTE: this was not defined in Roffey Bros (where the benefit was avoidance of a penalty 
clause) – is the example in your question similar? What exactly is the benefit 
afforded/disbenefit avoided?; and 

5: B’s promise was not given as a result of duress or fraud; then 

6: 
The benefit to B is capable of being consideration, so B’s promise to pay more for the 
same will be binding. 
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In summary, a promise to pay may be good consideration if it goes above and beyond the original 

obligation, or if it fits the Roffey Bros. criteria.  

NOTE: this case is precedent only for situations where the contract is renegotiated and applies only 

where there is an offer to increase the contract price. 

When applying Roffey Bros., you must be certain that the variation did not result from duress (point 

5 above), so go through the criteria for duress (see next chapter). The effect of duress would be to 

render the contract voidable. 

PROMISES TO ACCEPT LESS 

GENERAL RULE: part payment of a debt is not good consideration – it is merely fulfilling an existing 

obligation to pay money. Even where the other party promises to waive that obligation, they can still 

claim the balance of the debt back at any later point (Foakes v Beer; Re Selectmove). 

There are three exceptions to this: 

• EXCEPTION 1: Pinnel’s Case: a debt can be part paid with either: (1) a different thing (“a hawk, a 

horse or a robe”); (2) in a different place; or (3) earlier, any of which will count as good 

consideration. 
 

• EXCEPTION 2: Welby v Drake: part payment of a debt by a 3rd party is good consideration. 
 

• EXCEPTION 3: Promissory Estoppel: this means that the claimant may be obliged to stand by 

what they said, even where they are not contractually bound to do so. The claimant cannot go 

back on their word when it would be unjust or inequitable for them to do so (Denning). 
 

PROMISS ORY ESTOPPE L  

Promissory estoppel was established by Denning LJ in Central London Property Trust v High Trees 

House. In this case the claimant promised to reduce the agreed rent “for the duration of the war” 

because the defendant was struggling to find tenants. The property became fully let in 1945, and when 

the claimant sued for the full back rent, it was held that the rent could be claimed in full for the period 

for which it was fully let, but that the landlord could not claim for the wartime period when it was 

partly vacant. 

Promissory Estoppel has 5 elements – go through them in detail using the cases: 

1: 

A clear and unequivocal promise to suspend or waive existing contractual rights. 

This can be by words or conduct (Hughes v Metropolitan Railway) but must be 
sufficiently clear (Woodhouse Cocoa v Nigerian Produce – in this case it was not clear 
how payment was affected by currency market changes). 

 
2: 

A change of position by the promisee in reliance on the promise. 

In Emmanuel Ajayi v Briscoe there was no change of position; the defendant had simply 
carried on his business when the lorries were laid up. “Reliance” was given a wide 
interpretation in Brikom Investments v Carr.  

Arden LJ took this approach even further in Collier v P & MJ Wright (Holdings) Ltd., 
seemingly dispensing with the need for any meaningful idea of reliance. 

3: The reliance need not be detrimental (The Post Chaser). 
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4: 

It must be inequitable for the promisor to go back on the promise. 

In D&C Builders v Rees Mrs Rees could not use the equitable remedy of promissory 
estoppel because she had not come to equity with “clean hands”. She had known that 
the builders were in financial trouble and that they would have no choice but to accept 
her offer to pay them less for their work. 

NOTE: this is not a chance to discuss duress – use the equitable maxims instead. 

5: 
Promissory estoppel is a shield, not a sword. 

It can only be used as a defence, not a cause of action (Combe v Combe). 

 

EFFECT OF THE ESTOPPEL 

Generally suspends rights (CLP Trust v High Trees), which means that rights could be resumed later. 

Rights can be resumed later on: 

1) following reasonable notice (Tool Metal v Tungsten Electric – the first law suit was reasonable 

notice); or 

2) when the circumstances giving rise to estoppel cease (in CLP v High Trees the properties were 

fully let before the war ended, unlike during the Blitz in 1940).  

If the money is due in instalments (like rent), the claimant cannot recover the money that was 

waived – they can only receive future payments. Any past periodic payments are extinguished. This 

implies that if the money is due as a lump sum (one debt payment), then the payment is merely 

suspended for the period that the estoppel lasts – afterwards the claimant can resume their rights 

for the whole sum. 
 

NOTE: the Supreme Court overturned a Court of Appeal decision creating a possible fourth exception 

to the rule that part payment of a debt cannot be good consideration: in MWB Business Exchange 

v Rock Advertising the Supreme Court did not specifically rule on whether the receipt of a practical 

benefit alongside an agreement to pay less could amount to good consideration. The Supreme Court 

noted that Foakes v Beer should be reconsidered before a full panel of the court when the 

opportunity arises. 
 

Draw a conclusion regarding any promise to accept less: if the claimant has promised to accept 

less, the defendant will be able to rely on this variation if payment is made with a different thing, if 

a 3rd party pays, or if promissory estoppel applies. 
 

 

NOTE: duress is not relevant to promises to accept less – do not discuss it. Draw a conclusion 

regarding any promise to accept less: if the claimant has promised to accept less, the defendant 

will be able to rely on this variation if payment is made with a different thing, if a 3rd party pays, or 

if promissory estoppel applies. 
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ESTOPPEL BY CONVENTION 

You may want to be aware of estoppel by convention. This is where the parties act on the common 

assumption that a set of facts or situation in law is true. In Tinkler v HMRC the Supreme Court 

approved the following five principles for an estoppel by convention to arise: 

1) The common assumption must be expressly or impliedly shared by the parties not merely 

understood by them; 

2) The party raising the estoppel must have “assumed some element of responsibility for it… in the 

sense of leading the other party to understand they would rely on it”; 

3) The person raising the estoppel must have relied on the common assumption; 

4) Reliance must have occurred in some subsequent mutual dealing between the parties; and  
 

Some detriment must have been suffered by the person defending the estoppel or some benefit 

accrued to the other party so that it would be unconscionable to assert the true legal position. 

 

STEP 6: 
Conclude. Is there valid consideration? Is there a valid contract? Who can recover 
what from whom? 
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MURDER AND VOLUNTARY MANSLAUGHTER 

 

MURDER 
Murder is defined under the common law as: “the unlawful killing of a 
reasonable person in being under the King’s peace with malice 
aforethought” (Coke). 

 

THE ACTUS REUS FOR MURDER 
 

The AR of murder is “the unlawful killing of a reasonable person in being under the King’s peace.” 

Breaking this down into its individual components, this means: 
 

“Unlawful” 
Killing will generally be unlawful – only the killing of soldiers in battle, 

the death penalty and certain self-defences could be “lawful”. 

“Killing” 
D's act(s) must result in V's death. This has a clear element of 

causation, so consider the section below on establishing causation. 

“Under the King’s 
peace” 

An ordinary state of affairs in society, i.e. not during a time of war or 

rebellion. It would be rare for a court to find that D’s actions were not 

committed under the King’s peace (R v Adebolajo). 

“Reasonable 
person in being” 

This means a “person”. It does not matter whether or not the victim is 

“reasonable”. Think of this as meaning “viable”. A person is someone 

capable of independent life. The grey area here is around pre-natal 

cases. Following R v Poulton, an unborn child cannot be murdered as 

it is not a “reasonable person in being” for the purposes of murder 

(note that there are separate offences relating to unborn children). 

However, murder would arise where injuries are inflicted on the 

unborn child, which is then born alive, but dies as a result of the injuries 

inflicted while it was in the womb.  

ESTABLISHING CAUSATION 

Consider the three questions below: 

FACTUAL CAUSATION 

1: Can Factual Causation be established? 

Here one must apply the “but for” test:  The prosecution must prove that, but for D’s actions, the 

death of V would not have occurred. 
 

R v White 

D put arsenic in his mother’s drink, intending to kill her. She died that night of 

an unconnected heart attack. There was insufficient poison in her body or in 

the drink to have killed her. The court held that her death would have 

occurred irrespective of D’s actions. D was not liable for her murder. 
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2: Can Legal Causation be established? 

LEGAL CAUSATI ON 

Did the defendant’s culpable act cause the death? 

R v Dalloway 

D was driving a horse and cart along a road. A child ran out in front of the cart 

and was killed. D had not been holding the reins at the time of the accident. 

Even if D had been in control of the cart, the accident would still have 

occurred – the cart could not have stopped in time even if D had been able to 

pull the reins as the child ran out. The culpable act (failure to hold the reins) 

was not the cause of the child's death. The driver was not guilty of murder. 

NOTE: where there are several causes of an incident, the defendant may still be guilty of murder if 

their actions were a “material and substantial cause” of the injury, unless there was a novus actus 

interveniens (R v Benge). 

3: Is there a novus actus interveniens? 
NOV US ACTUS INTERVENIE NS  

A novus actus interveniens is a new act from the victim, a third party or an Act of God, which intervenes 

in a chain of events started by D to affect the outcome significantly. This event must break the chain 

of causation (see the chapter on the Core Principles of Criminal Liability for more details). 

CASELAW ON NOVUS ACTUS INTERVENIE NS  

R v Pagett 

D was convicted of murder. He used his girlfriend as a human shield in a 

shootout. A police officer shot, fired in self-defence, killed her. This was a 

natural and foreseeable response; the chain of causation was unbroken. 

R v Blaue 

An example of the “thin skull” rule, D was convicted. He had not known that 

V was a Jehovah’s Witness. The direct cause of her death was refusal of blood 

transfusion following the injury D had inflicted. 

For the thin skull rule consider also R v Holland and R v Hayward. 

R v Mackie 

This was a “fright and flight” act of the victim. V was a three-year-old child, 

he was scared of D, who had a history of violence and had in this instance 

smacked V, thrown a book at him and threatened him. V tried to run away 

but fell down a flight of stairs, sustaining fatal injuries. D was convicted of 

manslaughter. 

R v Smith 
(the soldier) 

The original injury was held to still be an “operating and substantial” cause of 

death even though the subsequent medical treatment was negligent. 

R v Dear 

D slashed V with a knife. V did not die immediately, but succumbed days later 

following a possibly deliberate suicidal action by V (it was alleged that V either 

deliberately reopened the wounds or failed to treat them). V's actions were 

held not to break the chain of causation, as the injuries inflicted by D were 

still an “operating and substantial cause” of V’s death. 
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THE MENS REA FOR MURDER 

The MR of murder is “with malice aforethought”. There is no alternative MR of recklessness here. 

“with malice 
aforethought” 

This means intention to kill or to cause GBH (grievous bodily harm). GBH 

is defined as serious or really serious harm (R v Vickers; R v Saunders; 

DPP v Smith). 

“Intention” 

Intention is given its ordinary linguistic meaning by the jury (R v 

Moloney) of direct aim or purpose (Smith and Hogan's Criminal Law 

textbook). 

NOTE: for murder only, it is possible for D to be found to have indirect 

or "oblique" intent. To find out whether D had oblique intent to commit 

murder, ask: was death or serious injury a virtual certainty of D’s 

actions? And did D appreciate this to be the case? (R v Woollin) 

If so, the jury may find that D intended to kill or cause GBH (R v Nedrick; 

R v Matthews & Alleyn). Indirect intent only applies to murder – it 

cannot be used in offences where there is an alternative mens rea of 

recklessness. 

 

DEFENCES TO MURDER – AND VOUNTARY MANSLAUGHTER 
 

The following defences may be available to D on a charge of murder: 

INFANCY INTOXICATION 

SELF-DEFENCE INSANITY AUTOMATISM 

NOTE: there are other defences, which are usually open to D for other offences, but which are never 

available for murder, such as consent, duress and necessity. 

See the “Defences” chapter of this guide for the details of the above defences. 

There are also two special defences that only apply to murder: 

 

LOSS OF CONTROL DIMINISHED RESPONSIBILITY 

 

NOTE: these are not full defences but are partial defences. If they are raised successfully, the 

defendant is liable for voluntary manslaughter instead of murder. The significance of this is that the 

mandatory life sentence will no longer apply (Murder (Abolition of Death Penalty) Act 1965). 
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LOSS OF CONTROL 

A new defence under ss. 54-56 Coroners and Justice Act 2009 that replaces the old defence of 

“provocation”.  Leading criminal law experts have argued that this cannot be used as a defence to a 

charge of attempted murder. A defendant is not precluded from using this defence just because he is 

drunk, provided that a sober person in his position would have met the three conditions below. (R v 

Asmelash). 

All three requirements for loss of control must be shown for a successful defence. If one element is 

missing the defence fails (R v Clinton, Parker & Evans). 

Consider the following three requirements: 

1: Did the defendant kill someone as a result of losing control (s. 54(1)(a))? 

• Loss of control need not be complete (compare R v Cocker, where the defence failed because 

the defendant checked (before killing his wife in response to her requests) that she still wanted 

to die, with the later case of R v Richens where the defence succeeded).  

• R v Ahluwalia: loss of control need not be sudden (s.54(2)), though the greater the delay the 

less likely the defence is to succeed. 

2: Did the loss of control have a qualifying trigger (s. 54(1)(b))? 

There are two possible triggers: 

• Subjective “fear of serious violence” aimed at defendant or another. E.g. R v Martin (Anthony) 

defence failed because burglar was shot as he ran away. 

• Things said or done that “constitute circumstances of an extremely grave character” (s. 

55(4)(a)) which “caused D to have a justifiable sense of being seriously wronged” (s. 55(4)(b)). 

Ill-defined but probably an objective test. E.g. R v Ahluwalia; R v Thornton; R v Humphreys. 

NOTE: if either of the qualifying triggers (fear or being wronged) was caused by something that D 

incited to be done as an excuse to use violence (s.55(6)); or resulted from sexual infidelity without 

additional reasons for the loss of control (s.55(6)); or was a “considered desire for revenge” (s54(4)); 

then it is indefensible. 

3: Might a “reasonable person” have acted in a similar way (s. 54(1)(c))? 

• DPP v Camplin; A-G Jersey v Holley; R v Morhall: “A person of D’s age and sex, in the 

circumstances of D, but with a normal degree of tolerance and self-restraint.” 

• R v Morhall: the defence will not apply if D was drunk or high (intoxicated) at the time. The 

defendant in Morhall was a glue-sniffer. 

• R v Wilcocks and R v Rejmanski; a personality disorder which affects a defendant’s general 

tolerance and self- restraint will not be relevant, but the extent to which that personality 

disorder affects the magnitude of the trigger can be considered. 
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For recent applications of this defence refer to R v Clinton and R v Dawes, Hatter & Bower. 

NOTE: under s.54(5-7) on a murder charge, if the trial judge concludes that sufficient evidence is 

adduced to raise an issue under s.54(1), the burden of proof moves to the prosecution to prove 

beyond reasonable doubt that the defence is not satisfied. If the tests are satisfied the defendant 

becomes liable for conviction for voluntary manslaughter rather than murder. The judge is not obliged 

to put the defence to the jury if the judge concludes that there is no supporting evidence R v Jewell.  

DIMINISHED RESPONSIBILITY 

The burden of proof is on the defence, on the balance of probabilities (s. 2(2) Homicide Act 1957 (“HA 

1957”) and R v Sutcliffe).  The four requirements are set out in s. 2(1) HA 1957: 

1: D was suffering from an “abnormality of mental functioning”… 

R v Byrne: Established the classic definition of abnormality of the mind. “A state of mind so different 

from that of ordinary human beings that the reasonable person would term it abnormal”.  It is not the 

same as insanity. 

2: which arose from a recognised medical condition… 

This could be a physiological or psychological condition, e.g. schizophrenia in R v Joyce and Kay.  

3: … which substantially impaired the defendant’s ability to do certain things… 

These things are:   

a) to understand the nature of his conduct,  

b) to form a rational judgment, or  

c) to exercise self-control (s. 2(1A) HA 1957). (R v Fenton; R v Simcox.)  

The jury may assess all relevant circumstances preceding and following the killing (including 

circumstances that took place a long time before the killing). This may involve appraising the impact 

of the abnormality of mental functioning both on D’s decision-making generally and also on the 

particular decision to kill V (R v Conroy). 

“Substantially” should be given its ordinary English meaning (R v Golds). The impairment must be 

more than merely trivial, but it is not the case that any impairment beyond the trivial will suffice. 

4: … and which provides an explanation for D’s acts and/or omissions in killing V. 

• An abnormality of mental functioning provides an explanation for D's conduct if it causes, or is 

a significant contributory factor in causing, D to carry out that conduct (s. 2(1B) HA 1957). 

There must be a causal link between the abnormality and the killing. 
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• Planning may be relevant in assessing D’s level of self-control, but an ability to plan may well 

still be consistent with disordered thinking (R v Golds). 

• The jury decides this as a matter of fact. The role of medical experts is generally key. The burden 

of proof is on the defendant and is determined on the balance of probabilities. 

• Consider R v Byrne contrasting R v Sutcliffe. 

• Medical evidence is relevant and helpful, all four of the elements relate to psychiatric issues. 

(R v Brennan). 

NOTE ON INTOXICATION  

Being drunk is not a separate defence to murder, but it does not necessarily negate the defence of 

diminished responsibility if the drunkard also had an abnormality of mind caused by a recognised 

medical condition which had some effect on the killing (R v Dietschmann). Alcoholism could indicate 

that being drunk was not voluntary. E.g. R v Tandy; R v Wood. 

• R v Stewart: Jury to consider the seriousness of D’s dependency; the extent to which D’s ability 
to control his drinking was reduced; whether D was capable of abstinence (if so, for how long); 
and whether D was choosing to drink more than usual for a particular reason. 

• D must still demonstrate that D was suffering from a recognised medical condition, e.g. alcohol 
dependency syndrome. Heavy binge drinking alone is insufficient (R v Dowds; R v Bunch). 

A recognised medical condition such as schizophrenia coupled with drink / drugs dependency 

syndrome can be sufficient to meet the s. 2(1) criteria, where together they substantially impaired D’s 

responsibility (R v Joyce and Kay). However, if the abnormality of mental functioning was caused by 

voluntary intoxication and not the recognised medical condition, D cannot rely on diminished 

responsibility. 

SUICIDE PACTS 

Where one party to an alleged suicide pact survives there will always be tricky questions as to the 

survivor’s possible culpability for either murder or manslaughter. S.4 Homicide Act 1957 provides: 

“A person, acting in pursuance of a suicide pact between themselves and another, who kills the other 

or is a party to the other being killed by a third person, is guilty of manslaughter and not murder.” 

In order to be able to claim manslaughter the surviving defendant must show on the balance of 

probabilities as follows: 

1) A suicide pact was in existence, and 

2) At the time of the killing the defendant was acting pursuant to that pact and had a settled 

intention to die themselves. 
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FREEHOLD COVENANTS 
 

This structure plan is based on an example scenario with two tenements, a mansion and a gatehouse, 

where the original owner of the gatehouse gave a covenant to the owner of the mansion. Both 

freeholds have since been sold. 
WHAT ARE FREEHOLD COVENA NTS?  

Issues with freehold covenants often arise when one freeholder sells part of their land and wants to 

restrict the new owner’s use of that land. 

COVENANT 

A covenant is a promise made by one party (the “covenantor”) for the 

benefit of another party (the “covenantee”) which is (usually) contained 

in a deed (MacKenzie). 

Begin by identifying the benefited and burdened tenements. Then identify the original covenantees 

and covenantors and the successor covenantees and covenantors.  

Define these terms when you first use them – remember that covenants relate to land: 

BENEFITTED LA ND 

BURDE NED LA ND 

“BENEFITTED” 
LAND 

The “benefitted” land is the land which benefits from the covenant. It is 

owned by the covenantee. 

“BURDENED” 
LAND 

The “burdened” land bears the burden of the covenant. It is owned by 

the covenantor – the landowner who made the promise of the covenant 

to the original owner. 

Drawing a rough diagram might help you identify the tenements and prevent basic errors: 

   BENEFITED TENEMENT:                                                                          BURDENED TENEMENT:  

        THE MANSION                                                                                        THE GATEHOUSE 

 
 
 
 
 
 
 
 
 
 

 

STEP 1: Define the issues 

Enforceable 

 

But is it enforceable 

between B and D? 

Covenantee: Person A 

 

Covenantor: Person C 

 

Successor Covenantee: 
Person B 

 

Successor Covenantor: 

Person D 

 

Has the 

benefit 

passed? 

Has the 

burden 

passed? 
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ENFORCEABILITY OF COVENA NTS  

State that the issue is with enforceability: successor covenantees will only be able to enforce 

performance of the covenants if the benefit enjoyed by the predecessor covenantees passes, and if 

the burden agreed to by predecessor covenantors passes to successor covenantors, because there is 

no longer privity of contract between the parties. 

Explain what the covenants are, and what the potential breaches are: 

Point out whether the covenants are positive (to do something) or negative (to not do something) 

covenants. Here are some examples based on the above diagram. 

1) Not to use The Gatehouse for teaching. This is a negative covenant, as it restricts the 

covenantor’s use of the land. It was breached when Person D bought The Gatehouse and set 

up a boarding school there. 

2) To submit building plans to the owner of The Mansion before building any extension to The 

Gatehouse. This is a negative covenant with a positive condition. It was breached when Person 

D built a new school building without submitting plans. 

3) To pay half of the costs of the maintenance of the conservatory in the back garden of The 

Mansion, which both owners are entitled to use. This is a positive covenant, as it requires the 

covenantor to act in order to comply with it. It was breached when Person D stopped paying. 

The successor covenantee may be able to choose who to sue: the original covenantor or the successor 

covenantor. The original covenantor can be sued for damages at common law. But only the successor 

covenantor can be ordered to remedy the breach in equity. State that it is preferable to sue the 

successor covenantor, and that in order to have this option, both the benefit and burden must pass 

in equity, or both must pass at common law. You cannot mix and match. A covenant will only be 

enforceable between persons B and D in the above example if the benefit has passed to person B and 

if the burden has passed to person D. 

It is unlikely that the burden will have passed at common law (Austerberry v Oldham Corporation and 

Rhone v Stephens – see STEP 5 below), so first consider whether the burden has passed in equity. 

Equitable remedies are preferable as injunctions are available to prevent or remedy a breach, 

whereas only damages are available at common law. 

HAS THE BURDEN PASSE D IN EQUITY?  

The four requirements are set out in Tulk v Moxhay: 

1) THE COVENANT IS NEGATIVE IN SUBSTANCE: 

• Test: the covenant will be negative if it can be complied with by doing nothing, i.e. by not 

expending any money, time or effort – the “hand-in-pocket” test (Haywood v Brunswick). 

• If the result is unclear, it may be possible to sever it into two or more covenants, allowing just 

the negative part to pass the test (Shepherd Homes v Sandham (No.2)). Alternatively, 

consider whether, as a whole, the covenant can be seen as mainly positive or negative. It may 

be negative with a positive condition attached (e.g. a covenant not to build without first 

informing the dominant owner), or vice-versa. If this is the case the covenant will be viewed 

as entirely positive or negative, despite the contrary minor condition (Powell v Helmsley). 

• Equity will never enforce positive covenants against successors-in-title (Rhone v Stephens). 

STEP 2: Has the burden passed in equity? 
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THE COVENANT MUST ACCOMMODATE THE BENEFITED TENEMENT  

2) THE COVENANT MUST ACCOMMODATE THE BENEFITED TENEMENT: 

This has three parts: 

i) The original covenantee had an estate in the benefited tenement at the time the covenant 

was created, and the successor has an estate in the benefited tenement at the time of 

enforcement (London County Council v Allen). 

ii) The covenant touches and concerns the benefited land: “touch and concern” was explained 

by Oliver LJ in P&A Swift Investments v Combined English Stores as affecting “the nature, 

quality, mode of use, or value of the covenantee’s land”, and is not expressed to be personal 

– i.e. it must only benefit the landowner for as long as they own the benefited land. This could 

include restrictions on business use, e.g. “no ironmongery” (Newton Abbott Cooperative 

Society v Williamson & Treadgold Ltd).  

REMEMBER: the test is whether it benefits the land, not just the landowner. 

iii) The benefited and burdened tenements are sufficiently proximate, i.e. neighbouring or at 

least closely adjacent (Bailey v Stephens). 
THE ORIGINAL PARTIES MUST HAVE INTENDED THE BUR DEN TO PASS  

3) THE ORIGINAL PARTIES INTENDED THE BURDEN TO PASS: 

This can be shown through the express words of the title deed. If it is not shown in the deed, it 

will be implied by s. 79 LPA 1925, unless it is expressly excluded. 

1: 

ANNEXATION 

This means that the benefit of the covenant is tied to the land at the time that the 

covenant is made. It becomes an incorporeal hereditament that passes 

automatically with the land.  

This may be achieved expressly, impliedly, or by statute. It does not matter how large 

the parcel of land is (Wrotham Park Estate v Parkside Homes). Annexation means 

annexation to each and every part of the land (Federated Homes v Mill Lodge 

Properties).  

a) Express: clear language stating that the benefit is annexed to the land, not to 
persons (Wrotham Park). E.g. “to the vendor’s assignees and heirs” is not express 
language as it refers to persons instead of land (Renals v Cowlishaw). For there 
to be annexation it is not essential for the Land Registry to have entered the 
burden on the charges register of the servient land (Rees and another v Peters). 

b) Implied: this is rare, so unlikely to be relevant to your exam question. 

c) Statutory: express language is not always necessary, as annexation will be 
assumed under the interpretation of s. 78 LPA 1925 given in Federated Homes, 
unless expressly excluded (Roake v Chadha). 

2: 

ASSIGNMENT 

If not annexed on creation, the benefit can be assigned (transferred) to the successor 

expressly. Any assignment must be in writing and signed (s. 53(1)(c) LPA 1925). The 

benefit must be assigned every time the property is transferred (Miles v Easter). 
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3: 

A SCHEME OF DEVELOPMENT 

Only mention this where a property developer subdivides a large plot of land and 

creates covenants that bind all plots and are enforceable by and against all 

purchasers. Conditions for the benefit to pass come from Elliston v Reacher: 

a) the benefited and burdened tenements must derive title from one seller; 

b) the common seller divided the land, intending the covenants to apply to all 
plots; 

c) all the plots are burdened for the benefit of all the other plots;  

d) the benefited and burdened tenements were purchased on that basis; and 

Reid v Bickerstaff added that the scheme of development must be clearly defined on 
a plan. 

4)  NOTICE PROVISIONS 

A s. 32 notice must have been entered on the charges register of the burdened freehold for 

registered land (or a class D(ii) at the LCR for unregistered land) prior to the sale of the burdened 

land. If notice is entered, the covenant will bind a successor purchaser. If not, only a volunteer 

successor (someone given the land as a gift or inheritance) will be bound. 

HAS THE BENEFIT PASSED IN EQUITY?  

REQUIREMENTS: 

1) The covenant touches and concerns the benefited tenement (P&A Swift) (see above). 

2) The covenantee’s successor-in-title became entitled to the benefit of the covenant either by 

annexation, assignment or a scheme of development (Renals v Cowlishaw): 

 

For which of the covenants has both the benefit and burden passed in equity? Point out that these 

covenants have passed, and so the successor covenantee can enforce them in equity and apply for 

equitable remedies such as injunctive relief. In our example this would be a negative injunction to 

prevent The Gatehouse being used as a school. Only discuss passing at common law (see below) for 

those covenants which have not passed in equity. WHAT IS 

HAS THE BURDEN PASSE D AT COMM ON LAW?  

General rule: the burden does not pass at common law (Austerberry v Oldham Corporation). 

STEP 3: Has the benefit passed in equity? 

STEP 4: Draw an interim conclusion 

STEP 5: Has the burden passed at common law? 
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The only exception is the mutual benefit and burden rule (Halsall v Brizell), e.g. a covenant to 

maintain half of the shared conservatory in the above example – the benefit is the use of a 

conservatory and the burden is the cost of its maintenance.  

The benefit and burden must be explicitly interlinked, i.e. it is not possible to take the benefit without 

also having to take the burden (Rhone v Stephens). The principle does not apply in reverse. There is 

no authority to suggest that “they who bear the burden” are entitled to the benefit (Parker v Roberts). 

The benefit and burden must pass in the same transaction (Davies v Jones). The successor covenantor 

must also have a genuine choice to take both the benefit and burden, or to take neither (Thamesmead 

Town v Allotey) – if there is no choice, then the burden will not pass (e.g. a covenant to maintain a 

road, which is the only means of access to the covenantor’s land, would not pass; the covenantor has 

no real choice as they would need to maintain the road to get access to their own land).  

In the above example, Person D can choose to:  

i) use the conservatory and help maintain it; or  

ii) not use it.  

Depending on the decision the burden could potentially pass. 

If the burden does not pass, there are other options for the successor covenantee: 

OPTIONS WHE N THE BURDE N HAS NOT PASSED  

1: 

Pursue the original covenantor. 

The original covenantor remains liable under common law for any breaches of the 

covenant, even if it is the successor that commits the breaches (Tophams v Earl of 

Sefton, applying s. 79 LPA 1925). However, the original covenantor can only pay damages 

– they are no longer in occupation so cannot remedy the breaches – so this is of limited 

use for the successor covenantee. 

2: 

Indirectly pursue the successor covenantor by a chain of indemnity covenants. 

If the original covenantor ensured on sale of the estate that a successor provided 

indemnities against any breaches, the successor would have to reimburse the original 

covenantor for any losses arising from breaches. So, if the original covenantor were 

pursued successfully (see immediately above point 1), there would be a claim for 

damages back from the successor. Again, only damages are available, but the threat of 

damages might deter the successor covenantor from starting or continuing to breach a 

covenant. 

3: 

The covenantee could place a s. 40 LRA 2002 restriction on the register of the servient 

land so that no transfer of the burdened land can take place without the covenantee’s 

consent. 

What this means in practice is that the covenantee will ask for a new covenant directly 

from the potential successor covenantor (only allowing the land to be sold if it is given). 

This is a new covenant, so all issues of the burden passing are irrelevant – the burden 

will be taken by the successor covenantor.  

NOTE: you will still have to discuss the passing of the benefit if the covenantee sells their 

benefited tenement. 
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HAS THE BENEFIT PASSED A T COMM ON LAW?  

 

 

REQUIREMENTS 

The benefit may be expressly assigned under s. 136 LPA 1925: the original covenantee must do so in 

writing and give this to the successor covenantee. Written notice must also be given to the 

covenantor. 

Alternatively, the benefit could be impliedly assigned (P&A Swift Investments v Combined English 

Stores). This requires that the covenant: 

1: “Touches and concerns” the benefited tenement (see above). 

2: 

Demonstrates the original parties’ intention that the benefit should pass with the land 

retained by the covenantee.  

If it is not expressly stated that the covenant is for the benefit of the land or for 

successors in title to the land, this intention will be implied under s. 78(1) LPA 1925, 

unless it has been expressly excluded. 

3: 
At the time the covenant was created, the covenantee must have had a legal estate in 

the benefited land (i.e. one recognised by s. 1(1) LPA 1925). 

4: 

At the time of enforcement, the successor-in-title must hold a legal estate in the 

benefited land, though it need not necessarily be the same estate (Smith & Snipes Hall 

Farm v River Douglas Catchment Board). 

FORMALIT IES 

State that freehold covenants cannot be legal interests, only equitable interests (s. 1(3) LPA 1925), so 

they must be protected in order to bind a successor owner of the servient land (s. 29 LRA 2002). 

Otherwise, only volunteer successors (those receiving land as a gift) will be bound.  

This is done by notice (see STEP 2 above). Next, consider: 

• Have the covenants in the question been protected?  

• Is the successor covenantor a purchaser or a volunteer?  

REMEMBER: if the successor covenantor is a purchaser and no notice (or D(ii)) has been entered, 

then the covenants will not bind the successor. 

  

STEP 6: Has the benefit passed at common law? 

STEP 7: Formalities 
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Only state this part if relevant: have the covenants been extinguished or modified? This is only 

possible in one of the following ways: 

An express agreement between the dominant and servient landowners; 

An implied agreement 
(e.g. if the dominant landowner acquiesces to long-standing 

breaches by doing nothing over the years); 

A declaration by the court under s. 84(2) LPA 1925; or 

A declaration by the Lands 
Tribunal 

under s. 84(1) LPA 1925. (It is very difficult to obtain such release 

Re 141a Dunstans Road). 

REMEMBER: if one of the parties in the question claims that the covenant is extinguished or modified, 

you will need to check carefully to see if any of the above actions has taken place. 

CONCLUSION OF ANA LYSIS OF COVE NANTS  

Which covenants pass? Do they pass in equity or at common law? Who now bears the benefit(s) and 

burden(s)? Which remedies are available for each of the covenants as a result? Is the enforceability 

issue solved and have all formalities been complied with? 

 

 
 
  

STEP 8: Conclude 
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CONTRACT CASES  

CASE FACTS PRINCIPLE 

A 

AB Corporation v 
CD Company  

(“The Sine 
Nomine”) 

[2001] 

A ship owner committed an “efficient 
breach”, of a charter to enable itself to 
charter the vessel out to a third party 
more profitably. The charterer claimed 
damages for the breach of the charter 
and for the additional profits made by the 
owner as a result of the breach. 

The charterers were only entitled to 
damages in respect of the losses they 
incurred and not to a share of the profits 
earned by the owner as result of the 
breach. It was not the role of the courts 
to make moral judgments. 

Ace Paper v Fry 

[2015] 

The interpretation of ambiguous 
provisions in a contract relating to debt 
repayment was considered in the context 
of “business common sense”. 

Where genuinely ambiguous provisions 
exist, business common sense should be 
used as a method of interpretation. 

COMPARE with Arnold v Britton* 

Adam Opel GmbH 
v Mitras 
Automotive Ltd 
[2007] 

This case concerned the variation of a 
contract. 

This noted that contract variations had 
been allowed by the courts where the 
benefit and burdens of the variation 
moved in one way only. The judge noted 
that consideration was no longer used to 
protect participants, but the law of 
economic duress was central, providing a 
more refined control mechanism and 
rendering contracts voidable rather than 
void.  

Adams v Lindsell* 

[1818] 

Acceptance of an offer to buy wool was 
posted by the offeree (the party to whom 
the offer had been made) but was 
delayed in reaching the offeror (the party 
who had made the offer). In the interim, 
the offeror had assumed the buyer was 
not interested and had sold the goods to 
someone else. 

Established the “postal rule”: acceptance 
by post occurs at the moment of posting, 
not at the moment of receipt. 

COMPARE with Byrne v Van Tienhoven, 
Henthorn v Fraser, Holwell Securities v 
Hughes*, Household Fire and Carriage 
Accident Insurance Co v Grant, Getreide-
Import Gesellschaft v Contimar and Re 
London and Northern Bank ex parte 
Jones 

Adderley v Dixon* 

[1824] 

The claimant sought specific performance 
of an agreement to transfer debts. 

Established the test for specific 
performance: damages must be 
inadequate for specific performance to 
be granted. 

Addis v 
Gramophone 
Company 

[1909] 

An employee was wrongfully dismissed 
by his employer. 

Although the employee could claim for 
breach of (employment) contract, he 
could not claim damages for injured 
feelings or reputational harm under 
contract law. 

COMPARE with Jarvis v Swan Tours and 
Hayes v Dodd* 
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CASE FACTS PRINCIPLE 

Ahuja 
Investments ltd v 
Victorygame  

[2021] 

The claimant brought an action alleging 
fraudulent misrepresentation. There was 
a claim for contractual interest which was 
set at 12% in the event of default. 

The Court of Appeal accepted that the 
representations were false but found that 
the claimant had not relied on them, and 
that even had there been any reliance no 
loss would have been incurred. The 
default interest rate was held to be an 
unenforceable penalty. 

Ailsa Craig v 
Malvern Shipping 

[1983] 

Due to negligence and a breach of 
contract by the defendant’s security 
company, a ship belonging to the 
claimant sank. The contract contained a 
clause limiting, but not excluding, liability. 

Where liability is limited but not 
excluded, the clause should generally be 
given its ordinary meaning (i.e. it is to be 
construed less harshly than an exemption 
clause). 

COMPARE with  Arnold v Britton* 

Alan (WJ) & Co v 
El Nasr [1972] 

A contract for the supply of coffee beans 
expressed payment to be due in Kenyan 
Shillings. A letter of credit was opened in 
Sterling and payments were accepted in 
Sterling.  

The claimants were estopped from 
claiming that payment should be made in 
Kenyan shillings. Reliance for the purpose 
of promissory estoppel does not need to 
be detrimental. 

Alan (WJ) & Co v 
El Nasr Export and 
Import Co 

[1972] 

A contract for the supply of coffee beans 
expressed payment to be due in Kenyan 
Shillings. A letter of credit was opened in 
Sterling and payments were accepted in 
Sterling. 

The claimants were estopped from 
claiming that payment should be made in 
Kenyan shillings. Reliance for the purpose 
of promissory estoppel does not need to 
be detrimental. 

COMPARE with The Post Chaser* 

Albacruz v 
Owners of the 
Albazero* 

“The Albazero” 

[1976] 

The claimant chartered a ship, which was 
owned by the defendant. Carriage of oil 
was covered by a bill of lading naming the 
claimant as consignee and the goods as 
deliverable to their order. In the course of 
the voyage the ship and her cargo 
became a total loss due to breaches of 
the charter. Prior to the loss, the claimant 
had endorsed the bill of lading to a third 
party, although it arrived the day after 
the loss. The claimants brought an action 
to recover losses. 

Ownership of the cargo had passed to the 

endorsee third party. Although the 

claimant had privity with the defendant, 

the claimant could not recover 

substantial damages without ownership 

of the cargo. 

Where two parties contract with each 

other in the knowledge that they will 

transfer the goods subject to the contract 

to a third party, the contract will be 

deemed to be for that third party’s 

benefit. 

COMPARE with McAlpine v Panatown  

Alderslade v 
Hendon Laundry 

[1945] 

The defendant lost linen sent to be 
cleaned by the plaintiff; the defendant 
sought to rely on a limitation of liability 
clause. 

The only way in which the goods could 
have been lost was by negligence and the 
clause was effective to limit liability. 
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CASE FACTS PRINCIPLE 

A 

A (a juvenile) v R 

[1978] 

A boy spat on a policeman’s jacket; the 
spittle could be wiped off easily. 

If no expense and very little effort is 
needed to clean something, it is unlikely 
that criminal damage occurred. 

A v United 
Kingdom 

[1998] 

The applicant suffered physical abuse 
from his stepfather, leading to the 
latter's arrest and subsequent trial for 
assault. The judge left the jury to decide 
whether this amounted to reasonable 
chastisement and they acquitted the 
man. The case was referred to the ECHR. 

The ECHR held that the physical abuse 
reached the severity threshold required 
for a violation of Article 3. The State had 
failed to provide adequate protection, as 
English law allowed the "reasonable 
chastisement" defence. 

Abbot v R* 

[1977] 

The defendant took part in a murder 
after threats to him and his family. 

Duress is not available as a defence to 
murder. 

AG for Jersey v 
Holley 

[2005] 

Following an argument, a man hacked 
his ex-partner to death with an axe. This 
was a Privy Council case, but 9 members 
of the H of L’s sat; it was intended that 
this should create a precedent. 

The hypothetical reasonable man will 
have a normal degree of tolerance and 
self-restraint. Individual personality 
traits (such as a bad temper) are 
irrelevant for the purpose of s. 54(1)(c) 
Coroners and Justice Act 2009. 

AG for Northern 
Ireland Ref (No. 1 
of 1975)* 

[1975] 

A reference about whether the force 
used by a soldier in Northern Ireland, 
who had shot and killed an unarmed man 
who was fleeing, was unreasonable 
based on the circumstances in which he 
found himself. 

The circumstances are as the defendant 
understands them to be in the heat of 
the moment. The court will appreciate 
that decisions are instinctive in certain 
situations. The test was whether no 
reasonable man could have reacted as 
the defendant did. 

AG for Northern 
Ireland v 
Gallagher 

[1963] 

Gallagher decided to murder his wife. He 
then drank nearly a whole bottle of 
whisky before killing her. He claimed a 
defence based on his drunkenness at the 
time of the killing. 

This is a so called "Dutch courage" case. 
The House of Lords held that he was 
guilty of murder. He formed the requisite 
mens rea and then drank in order to 
commit the offence. He retained the 
mens rea at the relevant time. 

AG v Able  

[1984] 

A society published a booklet promoting 
voluntary euthanasia. The AG had to 
consider the effect of supplying the 
booklet to individuals who may be 
considering or intending to commit 
suicide. 

An example of aiding an offence can 
include giving information which helps 
the principal to commit a crime. Here 
there was an offence of aiding, abetting, 
counselling or procuring suicide under s. 
2(1) Suicide Act 1961. 

AG’s Ref (No 2 of 
1999) 

[2000] 

Seven passengers were killed when a 
high-speed train collided with a freight 
train. The train company was indicted on 
seven counts of gross negligence 
manslaughter. 

Conviction did not require the proof or 
any particular state of mine on behalf of 
the accused. 
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AG’s Ref (No. 1 of 
1975)*  

[1975] 

The defendant spiked the drink of 
another, knowing that he was going to 
drive. The other was later convicted of 
drink-driving. The defendant could be 
convicted under s.36 CJA. 

1) “Aid, abet, counsel or procure” are 
given their ordinary English 
meanings. 

2) Example of “procurement” – 
meaning to “produce by endeavour” 
here. 

AG’s Ref (No. 1 of 
1983) 

[1985] 

A policewoman received too much 
money in her salary and decided to keep 
it. 

Where someone receives money by 
mistake and realises, there is a legal 
obligation to return the money, taking 
no action can amount to theft. 

AG’s Ref (No. 2 of 
1992)* 

[1993] 

The defendant crashed a lorry on the 
motorway and two people died. He 
pleaded automatism based on driving for 
a protracted period on straight roads. 

Automatism negates the MR. It requires 
complete lack of control. He was 
acquitted but the reference held that 
automatism was not available in these 
circumstances. 

AG’s Ref (No. 3 of 
1992) 

[1994] 

The defendant was convicted of 
attempted aggravated arson. He had 
thrown a petrol bomb which exploded 
on a wall near some people. The wall was 
not damaged and there was no clear 
intention to endanger life. 

For attempted aggravated arson, it is 
only necessary to prove an intent to 
achieve what is missing for the full 
offence; the defendant can be reckless 
as to whether life is endangered. 

AG’s Ref (No. 3 of 
1994)  

[1998] 

The defendant stabbed his pregnant 
girlfriend in the abdomen, knowing that 
she was expecting a child. She soon gave 
birth to a premature baby who died after 
121 days, not from the knife wound but 
from complications resulting from the 
premature birth. 

This was not murder; the foetus was not 
living independently at the time of the 
attack. It could be manslaughter; the 
stabbing was an unlawful act which was 
dangerous to the mother and which led 
to the death of the child. 

AG’s Ref (No. 3 of 
2003) 

[2004] 

Police officers were acquitted of 
manslaughter by gross negligence and 
misconduct in public office, having failed 
to act to prevent the death of a prisoner. 
The AG was asked to rule on whether 
“Cunningham recklessness” was relevant 
to the alleged offences. 

The House of Lords in G had “resolved” 
the proper approach to the concept of 
recklessness. The test set out in G is of 
general application – it does not just 
apply to the MR (mens rea) for criminal 
damage. 

APPLIED R v G and R* 

AG’s Ref (No. 6 of 
1980)* 

[1981] 

Two boys agreed to settle an argument 
with a fight. 

Consent is not a defence to assault or 
battery occasioning ABH or a more 
serious offence. 

COMPARE with R v Brown 
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A 

A Pye Ltd v 
Graham  

[2002]  

Farmland had been used by a farmer 
exclusively for a period of 14 years to the 
knowledge of the paper owner but for 
most of that time there had been no formal 
arrangement between the parties. The 
paper owner had taken no steps to stop 
the farmer's use of the land. The farmer 
claimed adverse possession rights. 

The courts had to determine the 
meaning of "possession". It required a 
degree of custody and control and an 
intention to exercise that custody and 
control for one's own benefit. The 
relevant intent was to possess and not 
to own. The farmer had been in 
possession and it was irrelevant that he 
would have paid for grazing rights had 
he been asked to do so. 

Abbey National v 
Cann 

[1990] 

Mr and Mrs Cann lived in a house owned 
by their son and bought with the benefit of 
a mortgage in his name. He was the sole 
registered owner and defaulted on a 
mortgage. The bank sought possession. 
The mother claimed an interest in actual 
occupation acquired before the mortgage 
was granted. 

Where a buyer relies on a mortgage to 
purchase property the acquisition of the 
estate and grant of the mortgage are 
one indivisible transaction. There is no 
moment when the legal estate (and any 
right to occupation under it) vests in the 
buyer free of the mortgage. 

COMPARE with Strand Securities v 
Caswell 

AG Securities v 
Vaughan* 

[1988] 

Four rooms in a house were let on different 
dates to different people, at different 
rates, and were described as licences. The 
court held that there was no lease. 

Sets out the criteria, known as the “four 
unities” (possession, interest, title and 
time), which are necessary for multiple 
occupants of the same property to have 
exclusive possession for the purpose of 
finding a leasehold. 

COMPARE with Antoniades v Villiers* 

Aldin v Latimer 
Clark 

[1893] 

The claimant leased land from the 
defendant for the purpose of operating as 
a timber merchant. The defendant built on 
adjoining land, blocking the airflow to the 
claimant’s drying sheds and so preventing 
the claimant from operating his business. 

A covenant concerning “derogation 
from grant” can be implied into the 
grant of a leasehold covenant, meaning 
that the landlord cannot allow the 
purpose for which the property is let to 
be adversely affected. 

Ali v Hussein 

[1974] 

A joint tenancy broke down. The court 
postponed the sale to allow the defendant 
to buy-out the other owner. 

The court can postpone an order for sale 
to allow other co-owners to buy out 
another’s share. 

Antoniades v 
Villiers* 

[1988] 

A landlord let a flat to a couple using 
identical agreements executed at the same 
time. They were termed licences, and the 
agreement stipulated the landlord could 
use the room whenever he wanted. The 
court held that the couple had a lease, not 
a licence, as the required unities were 
present, and the stipulation was held to be 
simply an attempt to deprive the renters of 
security as lessees. 

Example of a multiple occupants renting 
as leaseholders. 

A clause that the landlord can retain 
access does not necessarily prevent 
exclusive possession if he never actually 
uses it – the court will look to the 
substance of such a clause. 

COMPARE with AG Securities v 
Vaughan* 
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Ashburn Anstalt v 
Arnold 

[1988] 

A dispute over whether the occupant had a 
lease or a licence. The occupier did not pay 
rent but had exclusive possession for a 
certain duration. 

Rent being paid is not a necessary 
requirement for a lease, although it will 
make finding one easier. 

Austerberry v 
Oldham 
Corporation* 

[1885] 

A covenant to keep land in good repair was 
breached. A question was raised as to 
whether the burden of the covenant could 
pass at common law. 

As a general rule, the burden of a 
covenant will not pass at common law. 

Avon v Bridger* 

[1985] 

A son misled his parents. He took out a 
large loan secured by a mortgage against 
their property. He defaulted, and the bank 
sought possession. The court held that the 
charge was void; the bank had not guarded 
against undue influence; it allowed the son 
to persuade the parents to sign the deed. 

Where consent to a mortgage is 
obtained as a result of undue influence 
the mortgage can be set aside. 

COMPARE with CICB Mortgages v Pitt* 
and RBS v Etridge* 

B 

Bailey v 
Stephens* 

[1862] 

An old case concerning a disputed right to 
enter a neighbour’s land and cut down 
wood. 

To be capable of being an easement, the 
two tenements must be sufficiently 
proximate: “A right of way over land in 
Northumberland cannot accommodate 
land in Kent.” 

Baker v Craggs  

[2018] 

This case arose following a sale of land 
which mistakenly failed to include an 
easement of right of way. A subsequent 
sale of an adjacent parcel of land 
purported to grant the right and there was 
a problem with the land registry which 
meant that the second conveyance was 
registered first. The court had to decide 
whether the easement was an estate in 
land such that it could overreach the 
earlier conveyance. 

An easement is not an estate in land. 
The Court of Appeal overturned a 
contrary first instance decision in this 
case. It has been heralded by property 
lawyers as the most important in 
decades. 

Bank of Ireland v 
Bell 

[2001] 

A property still in use as a family home was 
ordered to be sold by the court following a 
breakdown of marriage. There were 
significant mortgage arrears and the child 
living in the premises was virtually 18. 

Example of a post-Trusts of Land and 
Appointment of Trustees Act 1996 
(“TLATA”) case where the interest of the 
creditor had overridden the purpose for 
which the trust was established. 

Barca v Mears 

[2004] 

The claimant appealed against an order for 
sale on the basis that his child had special 
needs and lived in the property which was 
convenient for his education. 

Postponement on the grounds of a 
child's special needs was not ordered by 
the court as it would be an unfair delay 
for the creditor. There was no claim 
under Article 8 of the European 
Convention on Human Rights. 

COMPARE with Re Bremner 
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